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DETAILED ACTION 
Claim Objections 

Claim 2 and 3 are objected to under 37 CFR 1 .75(c), as being of improper 
dependent form for falling to further limit the subject matter of a previous claim. 
Applicant Is required to cancel the claim(s), or amend the claim(s) to place the clalm(s) 
in proper dependent form, or rewrite the claim(s) in independent form. 

Regarding claims 1-6 are objected to because of the following informalities. 

Claim 1 states "control programme", it should be spelled as "control program" 
(see lines 9 & 11 of claim 1). Appropriate correction is required. 

Claim 2 states "control programme", it should be spelled as "control program" 
(see line 1 of claim 2). Appropriate correction is required. 

Claim 3 states "control programme", it should be spelled as "control program" 
(see line 1 of claim 3). Appropriate correction is required. 

Claim 4 states "control programme", it should be spelled as "control program" 
(see line 8 of claim 4). Appropriate correction is required. 

Claim 5 states "control programme", It should be spelled as "control program" 
(see line 4 of claim 5). Appropriate correction is required. 

Claim 6 states "control programme", it should be spelled as "control program" 
(see line 6 of claim 3). Appropriate correction is required. 
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Claim Construction 

The following element in claim 2 and 3 are not construed under 35 U.S.C. 112, 
6th paragraph: "means to determine". 

As per claims 2 and 3, in view of the fact that there is no new and unobvious 

functional relationship between any of the physical and virtual machines and virtual 
layer in the claims, they have all been fully considered but not given any patentable 
weight. See MPEP 2106.01 



Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-7 rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

a. The claim language in the following claim is claiming both a product and 
process: 

i. As per claim 1 , a single claim which claims both an apparatus and 
the method steps of using the apparatus is indefinite under 35 U.S.C. 112, 
second paragraph, see IPXL Holdings v. Amazon.com, Inc., 430F.2d 
1377, 1384, 77 USPQ2d 1140,1145 (Fed. Cir.2005) 

b. The claim language in the following claim is not clearly understood: 
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ii. As per claims 4 (line 5), claim 5 (line 2), and claim 7 (line 3) 
describe "a virtual machine" . It's unclear whether or not this is in 
reference to "virtual machine" cited in line 19 of claim 1 . If so, amend to 
"the virtual machine". Otherwise amend such that is distinguishes for the 
virtual machine cited claim 1 . 

c. The following claims are generally narrative and indefinite, failing to 
conform to current U.S. practice. They appear to be a literal translation into 
English from a foreign document and are replete with grammatical and idiomatic 
errors: 

iii. As per claim 4, lines 7-8, "Surveillance of the operating status of a 
virtual machine thanks to the control program" 

iv. As per claim 5, line 2-3, "a displacement of a virtual machine of a 
first physical machine on a second physical machine." 

d. The following terms lack antecedent basis: 

V. the formation - claim 1 (line 7). For examination purposes, 
examiner construes "the formation" to "a formation". 

vi. the virtual layers - claim 1 (line 13) 

vii. the management process - claim 1 (line 16); claims 4,5, and 7 
(line 1). For examination purposes, examiner construes the "management 
process" to "the system management process". 

viii. the characteristics - claim 1 (line 20) 
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ix. 



the/this status - claim 2 ( lines 2-3); claim 3 (line 2); claim 4 (line 6- 



10). 



X. 



the resources - claim 4 (line 4) 



xi. 



the data - claim 5 (line 6) 



Claim Rejections - 35 USC § 101 



35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement tliereof, may obtain a patent tlierefor, subject to tlie 

conditions and requirements of tlnis title. 



Claim 1 rejected under 35 U.S.C. 101 because the claimed invention is directed 
to neither a "process" nor a "machine". Claims may be rejected under 35 U.S.C. 101 
based on the theory that the claim is directed to neither a "process" nor a "machine," but 
rather embraces or overlaps two different statutory classes of invention set for in 35 
U.S.C. 101 which is drafted so to set forth the statutory classes of invention in the 
alternative, see in re EX parte Lyell, 17 USPQ2d 1551 (Bd. Pat. App. & Inter. 1990). 



The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person sliall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 



Claim Rejections - 35 USC § 102 
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Claim 1-4 & 7 are rejected under 35 U.S.C. 102 (e) as being anticipated by 
Nicl^el at al. (Nickel) US Patent Application Publication 2003/0005068 A1 . 

With respect to claim 1, Nickel teaches a method for managing applications, 
making use of at least two physical machines linked by communication means, these 
machines comprising a physical structure on which is loaded a first software layer 
adapted to this machine as well as a second layer forming a virtual layer on which 
virtual machines will operate, the latter comprising at least one application, this method 
comprising the following steps: connection of at least two physical machines for the 
formation of a physical machine network (page 3, paragraph 39, lines 1-2), loading of a 
control programme associated to the virtual layer of each physical machine (page 3, 
paragraph 39, lines 13-15), establishment of a dialogue between the control programme 
and a system management process (page 3, paragraph 39, lines 16-18), establishment 
of a physical machine network including the virtual layers, definition by the system 
management process of a service containing several applications (by definition PVM 
Daemon provides point of contact, authentication, process control, and fault detection 
services), communication between the management process and each virtual layer in 
order to determine the status of the virtual machines associated to said virtual layer 
(page 6, paragraph 58, lines 7-9), assignation of a virtual machine to one of the virtual 
layers taking into account the characteristics of the application (page 4, paragraph 42, 
lines 3-7 and paragraph 44, lines 4-8). 

With respect to claim 2, Nickel teaches a method according to claim 1, wherein 
the control programme includes means to determine the status of each physical 
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machine on which a virtual layer is placed and to communicate this status to the 
management process by communication means (page 7, paragraph 71 , lines 2-5). 

With respect to claim 3, Nickel teaches a method according to claim 1, wherein 
the control programme includes means to determine the status of each virtual machine 
associated to a virtual layer of the concerned physical machine and communicates this 
status to the management process by communication means (page 6, paragraph 58, 
lines 5-14). 

With respect to claim 4, Nickel teaches a method according to claim 1, wherein 
the management process carries out the following steps: determination of the 
characteristics of the virtual machines and of the resources necessary for their 
operation (page 5, paragraph 56, lines 1-6), assignation of a virtual machine with the 
virtual layer of a physical machine (page 4, paragraph 40, lines 3-6), surveillance of the 
operating status of a virtual machine thanks to the control programme (page 6, 
paragraph 65, lines 11-12), association of the status of each virtual machine forming a 
service (page 6, paragraph 65, lines 16-18), transmission of this status to an operator 
(page 6, paragraph 65, lines 14-15). 

As per claim 7, the rejection of claim 1 is incorporated. Nickel teaches on a 
management process includes a definition of the operating constraints of the virtual 
machines relative to a service (by definition PVM Daemon provides point of contact, 
authentication, process control, and fault detection services), and wherein the 
assignation of a virtual machine to a virtual layer of a physical machine (page 4, 
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paragraph 40, lines 1-4), the displacement of said virtual machine towards another 
virtual layer takes into account these constraints (page 4 paragraph 45 lines 1-10). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 5-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Nickel et al. (Nickel) US Patent Application Publication 2003/0005068 A1 in view of 
Adamovits et al. (Adamovits) US Patent No. 6698017. 

As per claim 5, the rejection of claim 4 is incorporated; Nickels teaches the 
transfer of this data towards the second physical machine (page 4 paragraph 45 lines 6- 
8); however Nickel does not disclose the transmission of a stop instruction to the control 
programme situated on the first physical machine, establishment of the data pertaining 
to the stopped virtual machine located on the first physical machine, assignation of the 
stopped virtual machine towards the second physical machine, the reactivation of the 
virtual machine. 

However, Adamovits does teach on the transmission of a stop instruction to the 
control programme situated on the first physical machine (col 10, lines 1-4), 
establishment of the data pertaining to the stopped virtual machine located on the first 
physical machine (col 9, lines 38-41 ), transfer of this data towards the second physical 



Application/Control Number: 10/533,885 Page 9 

Art Unit: 4123 

machine (col 10 lines 8-10), assignation of the stopped virtual machine towards the 
second physical machine (col 10, lines 4-6), the reactivation of the virtual machine (col 
10, lines 60-62). 

It would have been obvious to a person of ordinary skill in the art at the time of 
the invention was made to incorporate the teaching of Admovits into the method of 
Nickel to have a process to stop a virtual machine on a physical machine and move it to 
another physical machine to continue where it left off before the interruption signal was 
sent. The modification would have been obvious because one of the ordinary skill of the 
art would have created a process to be able to displace one virtual machine on a 
physical machine to another physical machine to help with load balancing and resource 
allocation on a computer network or distributing system. 

As per claim 6, Adamovits teaches once the virtual machine has been 
successfully reactivated, the management process transmits the instruction to the 
control programme of the first machine to suppress the data pertaining to this virtual 
machine (col 10, lines 60-64). 

Condusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Knauerhase et al. (U.S. Publication No. 2004/0268347), Bantz et 
al. (U.S. Publication No. 2005/0160423), Van Rietschote et al. (U.S. Patent No. 
7203944) and Hydrie et al. (U.S. Publication No. 2004/0210623) teach method of virtual 
machine management. 
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Hunt et al. (U.S. Publication No. 2004/0205179), Kim (U.S. Publication No. 
2004/0148605), Guiko et al. (U.S. Publication No. 7174381) and Vinberg et al. (U.S. 
Publication No. 2006/0025985) teach methods of distributed system management. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Examiner Douglas Bryant, whose telephone number is 
571-270-7707. The examiner can normally be reached on Monday-Thursday and 
alternate Friday from 8:30 am to 6:30 pm Est. 

If attempts to reach examiner by telephone are unsuccessful, the examiner's 
supervisor, David Robertson can beach reached on 571-272-4186. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status if an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information about unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http:pair-direct.uspto.gov. Should you 
have any questions on access to the Private PAIR system contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/D.B/ 

Examiner, Art Unit 4123 

/Emerson Puente/ 

Primary Examiner, Art Unit 21 13 



